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OPINION

Plaintiff/Appellant VanessaAnnWebster (“Mother”) and Defendant/Appellee Brad Anthony
Webster (“Father”) were married in August 1997. They had two children during the marriage,



Savannah Lee Webster (born January 26, 1998) and Virginia Lynn Webster (born November 26,
1999). At all pertinent times, the parties and the children lived in or near Jackson, Tennessee.

In August 2003, Mother filed a petition for divorce and the parties separated. On December
3, 2003, the parties executed a permanent parenting plan which designated Mother as the primary
residential parent and provided that Father would have parenting time every other weekend and on
alternating Wednesdays. On December 4, 2003, the partiesexecuted amarital dissol ution agreement
(“MDA”), which set out the remaining terms of the parties’ divorce. On December 23, 2003, the
trial court entered a final decree of divorce, incorporating by reference the parties MDA and
permanent parenting plan.

In October 2003, Mother met Captain Daniel Belanger (“Belanger”), afighter pilot for the
Canadian Air Force, when he came to Jackson for an air show. On January 15, 2004, less than a
month after the divorce was made final, Mother sent Father a letter informing him that she was
“moving to Canadawith thegirls.” Shestated no reason for themove, except that it was“in the best
interest of thegirls.” Shesaid that she hoped to work out an arrangement with Father without using
lawyers. Intheletter, Mother suggested that Father have custody of the girlsfor eight weeksin the
summer, two weeks at Christmas, and one week during spring break, which would enable Father to
spend more days with the children than under the agreed-upon parenting plan. Inthisway, Mother
stated, the children could have amore stable home environment without the weekly “ back-and-forth
living.” Inaddition, they could be exposed to adifferent culturein Canadaand could learn to speak
French. Sheasked for Father’ s cooperation for the benefit of the girls, because her movewas going
to “happen no matter what.”

Not surprisingly, Father objected. On January 26, 2004, Father filed a petition opposing
Mother’ s proposed relocation of the children. In his petition, Father pointed out that M other’ sletter
failed to state the location of her proposed new residence or the reason for the proposed relocation,
and also failed to notify him of hisright to file opposition to the move within thirty (30) days of her
letter, al of which wasrequired by statute. See T.C.A. 8 36-6-108(a) (2005). In hispetition, Father
surmised that Mother’s reason for moving to Canada was to be with a man she had recently met.
Father asserted that Mother’ s proposed move did not have areasonable purpose, that it would pose
athreat of specific, serious harm and result in severe emotional detriment to the children, and that
itwasnot inthechildren’ sbest interest. Intheevent that thetrial court found that moving to Canada
with Mother was not in the best interest of the children, Father asked the court to designate him as
primary residential parent and grant Mother reasonable visitation.

Severa monthslater, on May 7, 2004, Mother sent Father another letter informing him that
she intended to marry and move with the children to Canada. On August 27, 2004, Mother filed a
responseto Father’ sopposition to her proposed rel ocation and a counter-petition to modify the final
decree of divorce. Mother stated that she intended to marry acitizen of Canadawho was currently
serving in the Canadian armed services, and she requested that the permanent parenting plan be
modified to allow her to relocate with the children.



In August 2004, Chancellor J. Steven Stafford appointed Carl E. Seely as the guardian ad
litem for the children. Subsequently, of hisown volition, Chancellor Stafford recused himself, and
Chancellor W. Michael Maloan was assigned the case.

On December 22, 2004, ahearing was held on Mother’ sproposed rel ocation. Thetrial court
heard testimony from the partiesand from Mother’ sfiancé, Daniel Belanger, and someof theparties
family members.

Belanger testified at theoutset. He said that heisaCaptain with the Canadian Armed Forces,
and had served as afighter pilot with the Canadian Forces since 1988, living in Quebec, a French-
speaking city in Canada. Belanger said that he would have enough time in the Canadian Armed
Forcesto retirein approximately two and a half years, but he planned to stay in the armed forcesfor
about seventeen moreyears. Hetestified that he could not move to Tennessee because, if hedid, he
would lose his job with the Canadian Armed Forces. He said that he had recently taken adesk job
with the Canadian Armed Forces in order to be home more. Belanger said that he is generdly
subject to being transferred, but would not betransferred in the next three yearsand, after that, could
simply retireif presented with a proposed transfer that was unacceptable.

Belanger testified that he met Mother at an air show in Jackson in October 2003, at atime
when she was separated from Father and Belanger had separated from hiswife. Belanger’ sdivorce
from hiswifewasfina in November 2003. Heand Mother started talking about marriagein January
2004 but had not set a date for the wedding because they were waiting for resolution of Mother’s
petition to relocate. Belanger said that he anticipated that he and Mother would marry before she
and the children relocated to Canada.

Belanger hastwo daughters of hisown, agesfive (5) and nine (9), at thetime of the hearing.
Belanger’ sdaughterslived primarily with their mother, about el ght milesfrom Belanger, but he said
that he hasresidential parenting time with them between 40% and 50% of the time. One daughter
is bilingual, able to speak English and French, and the other speaks only French. He said that
Mother’s children, who were five and six years old at the time of the hearing, had visited Canada
twice. Belanger’s daughterswere present during both of their visits, and the children al interacted
well.

Belanger testified that, if the children were allowed to rel ocate to Canada, they would obtain
dual citizenship and learn to speak French. Initially Mother and the girlswould live with Belanger
on the military base in his three-bedroom house. He said that Quebec is French-speaking but the
military base is bilingual. The children would have the choice of going to either a nearby French
school or an English school about five miles away from the military base. He noted that health care
in Canadaisfree, and said that schools and colleges were comparable to those in the United States.
Belanger said that, if the M other and the girlslived in Canadaand an emergency arosethat prevented
Mother from caring for the children, he would accept the responsibility for caring for Mother’'s
daughters.



Belanger testified that, if Mother’ schildren werealowed to rel ocateto Canada, Father could
have visitation with his children “[a]s often ashewants.” He emphasized that “the last thing in our
mind [was] to deprive the children from their father.” Belanger said that, in order to help the
children communicate with Father, he would “make everything available technically . . . with e-
mails, telephone, travel arrangements, everything possible to make it happen.”

Mother testified aswell. Prior to the hearing, Mother had ajob with the Jackson Chamber
of Commerce earning $42,000 per year, but she quit that job in July 2004 to spend time with her
children and to await the outcome of her request to relocate. At the time of the hearing, she was
writing achildren’ sbook and doing freel ance graphi c design work on the computer designing logos.
She and the children were living off of the child support from Father and proceeds from the sale of
her home.

Mother married Father when she was twenty-three. She admitted that she and Father
divorced after she had an affair with someone else. In August 2003, after Mother filed for divorce,
Father reluctantly moved out of the marital home.

Mother admitted that, when she and Father negotiated their permanent parenting plan, in
responseto hisquestions, she assured him that shewould not try to move with the childrento Texas,
where her family waslocated. At that time, Mother testified, she did not anticipate that she would
want to moveto Canada. By January 2004, however, she had met Belanger and told Father that she
wanted to move to Canada with the girls. As background, Mother said that her parents divorced
when shewasfive, and she moved with her mother to Texasto be near her mother’ sfamily. Mother
spent time with her father during the summers and on Christmas holidays. Mother said that, as a
child, she enjoyed this arrangement and believed it was better for her than the standard every-other-
weekend visitation, because she had longer periods of time with her father.

In February 2004, Mother testified, she spent about four weeks in Canada investigating
relocating there, while Father stayed with the children in Mother’ s apartment in Jackson.* Mother
concluded that Canada“would be avery wonderful placefor thethree of ustolive.” Theresults of
Mother’s investigation were compiled in a notebook that Mother used in her testimony. Mother
testified that her investigation of the Canadian school systemindicated that itismuch like the school
system in the United States. The parties' children would be in an English school and would be
taught French asasecond language. Father’ smedical insurance would be accepted in the Canadian
health system, and after residency has been established for six months, health careisfree. Mother
determined what the children would need on trips between the United States and Canada, such as
passportsand parental consent letters. Shedid not anticipateany problemswiththechildren’ stravel.

In April 2004, Mother took the girlsto Canadato visit with Belanger. She did not inform
Father of the trip until she and the girls were already in Canada, because the trip did not interfere

1M other testified that Father was living in a hotel at the time, so she offered to let him stay with the girlsin her
apartment, and he agreed.
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with hisregularly-scheduled parenting time. In May 2004, M other sent Father another letter telling
him that sheintended to marry Belanger and describing the type of placein Canadainwhich sheand
the children would be living. She asked Father to work with her to plan a mutually agreeable
visitation schedule. Mother said that, at the time, she had not told the children that she intended to
marry Belanger and move to Canada. However, the girls' paternal grandmother, Alice Williams
(“Williams’), told thegirlsabout M other’ simpending marriage, told them that Canadawasfar away,
and that, if they moved there, they would never see their cousins again.

Mother asserted that she had thoroughly investigated every aspect of the proposed moveto
Canada, considering the children’ swell-being and safety, and had determined that living in Canada
would bebeneficial for thegirls. Shesubmittedinto evidence several photographsshowingfacilities
in Quebec, such as the children’s proposed school, a ballet academy, the military base where they
would live, ahospital, and a hotel where Father could stay when he visited, as well as photographs
of Belanger, Mother, and their four children on vacation in Canada. Mother said that, if relocation
to Canada were permitted, Father could visit the children whenever he wanted to see them. Under
the parenting schedule shewas proposing to thetrial court, Father would havethe children oneweek
in April, one week at Christmas (odd years) or Easter (even years), and four weeks in the summer.
Mother said that she would be willing to make all of the travel arrangements, finding the cheapest
airfare for everyone.

Initially, Mother testified that sheintended totry tofind afull-timejobin Canadathat offered
benefits. In her later testimony, she said that, if permitted to relocate, she envisioned being home
with Virginiaand Belanger’s younger daughter, who are the same age, and going to lunch with
Savannah, who would have an hour and a half for lunch at school.

Mother was questioned about the children’s relationship with their extended family.
Apparently the paternal grandmother, Williams, babysat with the children fairly often, usually afew
hours at night, sometimes overnight. She said that their paternal grandfather, Don Webster
(“Webster”), livesin Kentucky and rarely seesthe children. Father’ ssister, Ledlie Cook (* Cook™),
was only minimally involved with the children whilethe partieswere married. Mother testified that
her mother, Jan Meadows (“Meadows”), livesin Jackson, Tennessee; Mother takes the children to
see Meadows about once each week, but she rarely babysits them. Mother’s father, Ed Parker
(“Parker”), works half of the year in Jamaica and sees the children approximately once a month.
Mother’ s sister, Jennifer Hughes (“Hughes”), lives in Jackson, Tennessee, and has two sons, with
whom the parties’ daughters were well acquainted. Generaly, Mother testified, the children were
loved by their extended family, but it was rare for her to call on extended family for help with the
children. If she needed help with the children in Canada, Mother said, she would rely on Belanger,
his nearby family members, and the family network at the military base. Mother said that, if
permitted to move, she would keep the children connected with their extended family by telephone,
e-mail, and webcam visits.

Mother stated that the primary reason she wanted to move to Canadawasto marry Belanger
and to have her children benefit from that loving home. Shesaid it was not feasible for Belanger to
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move to Tennessee, because he would lose his full pension. Mother was asked whether this was
simply an adventure based on her self-described “fascination” with Canada. Mother denied this,
stating that she wanted to move there to be with the man she wanted to marry and to have her
children with her in aloving home.

Mother stated decisively that, if the trial court denied her request to relocate with the
children, she would stay in Tennessee and “try to find away to be with Daniel [Belanger].”

Father also testified. At the time of the hearing, he was employed as a vice president and
commercial loan officer at Bancorp South and had been there for six years. He said that his hours
were flexible, and that he was able to take care of the children during his parenting time.

Father testified that, prior to the divorce, he was very activein the children’slives. He said
that he hel ped them get dressed in the morning, prepared their breakfast, got up with them when they
cried a night, and prepared dinner when he came home from work. He claimed that he frequently
took them to doctor appoi ntments because he was ableto leave work more easily than Mother. His
mother, Williams, stayed with the parties when each daughter was born, and after that she babysat
the children on occasion. Father took the girls to see his father in Kentucky at least once a month.
Father’ s sister, Cook, has a child Savannah’s age, and he said that he and the girls spend time with
his sister’ s family when he has parenting time. Father said that he had remained close to Mother’s
family, particularly Mother’s sister, Hughes, and their two children.

Father noted that, during the divorce negotiations, he and Mother specifically discussed his
desire that Mother not move away with the children. Mother’s job with the Jackson Chamber of
Commerce gave her the opportunity to explore larger job markets, and she had expressed interest in
moving to abigger city. Therefore, at the time, he suspected that Mother might seek to move to
Texasor toalarger city. Father claimed that Mother assured him she would never move away from
Jackson. Father’ sfamily encouraged him to get Mother’ s promiseto stay in Jackson in writing, but
he did not do so because he did not think it was necessary. Nevertheless, Father said he was not
surprised to receive Mother’s letter telling him that she was moving with the children to Canada,
because Mother had made “ several bad, huge . . . choicesthat impacted our . . . family .. .."

Father claimed that hewas supportive of Mother’ srelationship with Belanger, and noted that
he always kept the children during Mother’ s trips to Canada. Father said that he did not want the
children to move to Canada with Mother because they would be fifteen hundred miles away from
him and all of their other family members. He felt that the children would suffer emotional harm
from having no family with them in Canada, and also because traveling to and from Canada is
difficult. He observed that international travel can be complicated, noting an occasion on which he
kept the children for Mother an extranight because Belanger’ sflight was canceled at the last minute
and he had to stay another day. Father asserted that, if Mother wished to continue her relationship
with Belanger, they could travel to see one another without involving the children and he would
agree to keep the girls during their trips. Father feared that the distance would cause him to grow
apart from his children and that he would not be informed of issues that impacted them. Hedid not
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think that he and the girls could maintain their relationship over the internet or through awebcam.
Father maintained that Mother’s purpose in relocating the children to Canada was unreasonable
because“it’ sunreasonablefor somebody to meet somebody and the next month decideto movethem
and their children away from the rest of their family to another country.” Father testified that, if
Mother moved to Canada, he would be willing to becomethe children’ s primary residential parent.

Family members of the partiestestified aswell. Williams, Father’s mother, stated that she
had hel ped with the children often, and she considers herself to be a part of their support group. She
was opposed to the move and believed that the children would suffer emotional harm from being
denied time with their grandparents. Jan Meadows, Mother’s mother, testified that she sees the
children often, but did not feel that the children’s move to Canada posed any risk of harm to them.

The guardian ad litem, Carl Seely, questioned the witnesses but did not testify at trial. His
report, based on conversations with the children, was not introduced into evidence. He offered a
closing argument on behalf of the children at the conclusion of the testimony, however, as did the
parties attorneys. In Seely’s closing argument, he noted that the parties’ daughters had indicated
that they loved both of their parents but preferred to continue to live with Mother. He found no
indication that M other’ sdesireto move stemmed from adesireto undermine Father’ sparental rights.
Rather, it appeared to be based totally on her romantic relationship with Belanger. Seely said that
he had had serious guestions about whether Mother’s purpose was reasonable, considering how
quickly after meeting Belanger she decided to marry him and move the children to Canada. He
stated:

.. .[QJuite honestly, if the issue [had] come up back in January [2004] | would have
said, “No, it’snot reasonable.” . . . [Now in December 2004] | am going to have to
come down on the side of relocation largely because we had a much more extended
time. . . to find out whether thisrelationship will endure, and it seemsto have.

Therefore, based on these considerations, Seely advocated granting Mother’ s petition to relocate.

At the conclusion of the hearing, thetrial court denied Mother’ srelocation request. Thetrial
court found that Canada had an adequate functioning legal system and would enforce Father’s
visitation rights, that Mother was neither emotionally disturbed nor dependent, and that the reason
for her proposed relocation was not vindictive. Furthermore, the trial court determined that there
was no threat of specific or seriousharm to the childrenif rel ocation to Canadawere permitted. The
trial court’s principal concern, however, related to the reasonableness of the move. Thetrial court
stated:

The [factor] that the Court is struggling with the most is the reasonableness of this
relocation and | am having the same question that Mr. Seely [the guardian ad litem]
hasin this case, that we have achance meeting of [Mother] and Captain Belanger in
October at an air show, probably for some short period of time. Then sheisdivorced
in December — | believe December 19 was the date and then in January 15, 2004,
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there's a letter, “Brad, | am moving to Canada” And the question is the
reasonableness of al of this.

Certainly | agree with Mr. Seely if this petition was heard shortly thereafter
there would be no question in this Court’s mind, that certainly would not be
reasonable, to move to Canada with — to move to Canadato marry, without ajob,
without any investigation, certainly would not be reasonable.

The question in this Court’s mind is whether now, in December of 2004,
whether with the passage of that much time— whether it isstill reasonabletoday and
| findthatitisnot. | am still concerned too much about — it’ stoo many unanswered
guestions in the Court’s mind as to whether or not this is reasonable. [Father's
counsel’ s] question is — was, “Is this not just an adventure,” and | feel that it is
really is, from the questions of thewitness, of what [Mother] hastestified heretoday,
that it appearsto be aromantic adventurefor her and her children, andit isnot inthe
best interest of her children for the children to leave the only area and family —
extended family that they know, to move not such an extended period but to aforeign
country, so | find that thereisnot areasonable purposefor thisrelocation and it isnot
in the best interest of the children under the facts of this case.

On May 19, 2005, the trial court entered an order consistent with its ora ruling, stating that,
“[a]lthough therel ocation purposeisfor remarriage and taking into consideration the circumstances,
testimony and specifics regarding [Mother] and her fiancé the Court finds that the move is not
reasonable and therefore is not in the best interest of the children.” From this order, Mother now

appeals.

On appeal, Mother argues that the trial court erred in determining that her proposed
relocation did not have a reasonable purpose. She argues that relocating for remarriage is a
reasonabl e purpose, and that Father failed to establish that her rel ocation request was unreasonable
under the circumstances.

Wereview thetrial court’sfindings of fact de novo on the record, presuming those findings
to be correct unless the evidence preponderates otherwise. Tenn. R. App. P. 13(d); Robinson v.
Robinson, No. M2003-02289-COA-R3-CV, 2005 WL 1541861, at *2 (Tenn. Ct. App. June 30,
2005). Wegivegreat weight to thetrial court’ s credibility determinations, asthetria courtisinthe
best position to assess the demeanor of the witnesses. Robinson, 2005 WL 1541861, at * 2 (citing
cases); Mitchell v. Mitchell, No. M2004-00849-COA-R3-CV, 2005 WL 1521850, at *1 (Tenn. Ct.
App. June 27, 2005). Issues of law are reviewed de novo, with no presumption of correctness.
Nelson v. Wal-Mart Stores, Inc., 8 SW.3d 625, 628 (Tenn. 1999).

It is undisputed that Mother spends a greater amount of time with the children than Father.
Therefore, Tennessee Code Annotated 8 36-6-108(d) isapplicabletothiscase. That statute provides
in pertinent part:



The parent spending the greater amount of time with the child shall be permitted to
rel ocate with the child unless the court finds:

(A) The relocation does not have a reasonable purpose;

(B) The relocation would pose a threat of specific and serious harm to the
child that outweighs the threat of harm to the child of a change of custody; or

(C) The parent’s motive for relocating with the child is vindictivein that it
isintended to defeat or deter visitation rightsof the non-custodial parent or the parent
spending less time with the child.

T.C.A. 836-6-108(d)(1) (2005). Under this statute, a presumption arisesin favor of the relocation
request unless the opponent of the relocation can establish one of the three factors set out in
subsection (d). Subsection (e) of the statute further providesthat, if one of these three grounds for
objectionisestablished, the court shall consider the best interest of the child in determining whether
to permit the parent to relocate with the child:

(e) If the court finds one (1) or more of the grounds designated in subsection (d), the
court shall determine whether or not to permit relocation of the child based on the
best interest of the child. If the court findsit is not in the best interests of the child
to relocate as defined herein, but the parent with whom the child resides the majority
of thetime electsto relocate, the court shall make a custody determination and shall
consider al relevant factors. . . .

T.C.A. 8§ 36-6-108(e) (2005). As noted above, the tria court in this case determined that the
proposed relocation did not pose a threat of a specific and serious harm to the children, and that
Mother’ smotivefor relocating was not vindictive. Thetrial court based itsdecision on thefinding
that the relocation did not have areasonable purpose. Having found no reasonable purpose for the
relocation, the trial court then went on to find that the move was not in the best interest of the
children. Because Mother testified that she would elect to stay in Jackson if the rel ocation was not
permitted, the trial court did not go on to make a custody determination. Therefore, the initial
guestion on appeal is whether the evidence supports the trial court’s conclusion that Mother’s
proposed relocation did not have a reasonable purpose.

Insupport of her position, Mother relieson Clark v. Clark, No. M2002-03071-COA-R3-CV,
2003 WL 23094000 (Tenn. Ct. App. Dec. 30, 2003). Inthat case, the partieswere divorced by final
decreein January 2001, and the mother was designated primary residential parent for theparties’ two
daughters. In July 2001, the mother became reacquainted with an old high school friend who lived
inRichmond, Virginia. Clark, 2003 WL 23094000, at * 1. In March 2002, themother sent thefather
aletter stating that she planned to marry the friend and that she was preparing to move to Virginia
withtheparties' children. Thefather filed apetition objectingto therelocation. Thetrial court held
that the mother’ s proposed rel ocation was reasonabl e under section 36-6-108(d), and that, therefore,
the mother was permitted to rel ocate with the children, provided she and her fiancé married prior to
the relocation. The father appealed, arguing, inter alia, that the mother’ s proposed relocation was
not for a reasonable purpose. The appellate court disagreed. It noted that the mother’ s testimony
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at thehearingwas*forthright and consistent in the face of aggressi ve cross-examination, and shewas
abletoarticulateaplan and arationalefor rel ocation that waswell thought-out and took into account
the best interest of her children.” 1d. at *6. The Clark court also recognized that, “despite any
uncertainty about the wisdom of her proposed move, the mother has shown the ability to think
clearly about her plan and to prepare for its consequences.” Id. at *7. The appellate court
emphasized that the mother’ s fiancé was long settled in Virginia, had a career there, and could not
find comparable employment in Tennessee. For these reasons, the Clark court affirmed the trial
court’s conclusion that the mother had a reasonable purpose for her relocation. 1d.

In response, Father argues that the instant case is more like the situation in Mitchell v.
Mitchell, No. M2004-00849-COA-R3-CV, 2005 WL 1521850 (Tenn. Ct. App. Jun. 27, 2005). In
Mitchell, the parties divorced and the mother was designated primary residential parent for the
parties nine-year-old daughter. A few years later, the mother notified the father that she intended
to move with the child to Californiain order to live with her new fiancé, be close to hisfamily, and
seek better employment. The father objected to the move. Pending the hearing on the proposed
relocation, the mother married her fiancé. After a hearing, the trial court determined that the
proposed move was not for a reasonable purpose, it posed a threat of serious and specific harm to
the child, and relocation was not in the child's best interest. Mitchell, 2005 WL 1521850, at * 1.
M other appeal ed arguing, among other things, that moving to Californiato be with her new husband
was a reasonabl e purpose.

In Mitchell, the appellate court agreed with the trial court’s finding that the mother’s
proposed rel ocation to Californiadid not have areasonabl e purpose and was not in the child’ s best
interest. The Mitchell court observed that a parent’s proposed relocation based solely on a new
marriage does not always mean that it is reasonable for the child to relocate with the parent. Id. at
*3 (citing Schremp v. Schremp, No. W1999-01734-COA-R3-CV, 2000 WL 1839127, at *2 (Tenn.
Ct. App. Dec. 7, 2000)). It remarked that partiesin such a situation frequently must make choices,
and that, “while it is reasonable for a husband and wife to want to live together, marriage often
requires sacrifices on the part of the husband and wife so they can share aresidence.” 1d. The
Mitchell court emphasized that no evidence was offered at trial to show why the husband could not
relocate to wife's community and why it was more reasonable for the wife to move rather than the
husband. Therefore, the evidence did not preponderate against the trial judge’ s finding that it was
not reasonable for the mother to relocate with the daughter to California. Id.

Father a so cites Schremp, whichwasrelied uponin Mitchell. In Schremp, themother, who
was the primary residential parent for the parties’ two minor children, sought to moveto Charlotte,
North Carolina, where her new husband resided. Schremp, 2000 WL 1839127, at *1. The new
husband was a pilot with Federal Express. Hiswork permitted him to reside in either Memphis or
Charlotte and still maintain hisjob. For reasons not explained, he choseto residein North Carolina.
The tria court concluded that the mother’s proposed reason for relocating was not a reasonable
purpose. Id. at *3. Becausethe evidence indicated that there was no reason why the mother’ s new
husband could not move to Memphis, the appellate court affirmed the trial court’ s finding that the
proposed relocation had no reasonabl e purpose.
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Toreview thetria court’ sdecisioninthiscase, wemust interpret section 36-6-108(d)(1)(A),
which states: “The parent spending the greater amount of time with the child shall be permitted to
relocate with the child unless the court finds (A) the rel ocation does not have a reasonabl e purpose

..” In order to do so, it is useful to review the genesis of this statute, and in particular this
provision.

Some time ago, under Tennessee caselaw, the custodia parent had virtualy unfettered
authority to movethe child away from the non-custodial parent, regardless of thereason or the effect
on the child’ srelationship with the non-custodial parent. See Thomasv. Thomas, 335 S.W.2d 827,
828 (Tenn. 1960) (“[T]he mother had theright to control the child’ swhereabouts and the father had
no voice where the child should reside . . . .”), quoted in Aaby v. Strange, 924 S.\W.2d 623, 625
(Tenn. 1996). As the value of involving both parents in child-rearing became more widely
recognized, Tennessee courts began to hold that the non-custodial parent could prevent relocation
of the child under some circumstancesif the non-custodial parent could provethat the move was not
in the best interest of the child. See, e.g., Walker v. Walker, 656 SW.2d 11, 18 (Tenn. Ct. App.
1983); seealso Taylor v. Taylor, 849 SW.2d 319, 322 (Tenn. 1993). The evolution of Tennessee
common law on thisissue continued in Seessel v. Seessel, 748 S\W.2d 422, 424 (Tenn. 1988). In
Seessel, the mother sought to relocate the parties child from Memphis to Denver, Colorado.
Seessal, 748 S.W.2d at 422. Thetrial court denied the mother’ s petition to move. Theintermediate
appellate court reversed, finding no evidence that alowing the mother to move the parties' son to
Denver would be adverseto hisbest interest. The Tennessee Supreme Court granted permission to
appeal “in order to correct a misapprehension of the law in this State in reference to the burden of
proof involving the relocation and removal of minor children. ...” 1d. at 423. It overruled Walker
and its progeny, holding that “[t]he burden of proof in such casesremainswith the [custodial parent
seekingto relocate] to show that the best interestsof the child will be better served by itsrelocation.”
Id. at 424.

This decision sparked adecided increase in litigation involving the relocation of a child by
acustodia parent. See Taylor, 849 SW.2d at 326 n.8. The Tennessee Supreme Court then sought
to ease the resolution of such cases with further explanation of the appropriate standardsin Taylor
v. Taylor, 849 SW.2d at 331. Inadenseand somewhat confusing opinion, the Court held that much
of Seessel remained good law, but went on to set forth alist of at least nine factorsto be considered
inrelocation cases, alongwith “any related factual circumstancesfound by the court to be significant
in agiven situation, [to] be weighed individually and collectively.” Id. at 332.

Not surprisingly, instead of clarifying and ssimplifying the law on relocation, Taylor only
spawned further confusion and uncertainty. Conceding that Taylor was “admittedly obscure,” the
Supreme Court took up theissue againin Aaby v. Strange, 924 SW.2d 623, 629 (Tenn. 1996), the
decisionwhich provided theframework for the current statute. In Aaby, thedivorced parentsentered
into an MDA which awarded custody of the parties’ son to the mother and granted visitation to the
father. The MDA did not prohibit the mother from moving out of state with the parties’ son. 1d. at
624. Two years after the divorce, the mother filed a petition to move to Kentucky. In her petition,
she said that she had remarried, that her new husband had family in Kentucky, and that she had

-11-



found suitable employment there. Thefather opposed the move, asserting that it was not in the best
interest of their child. He sought to have custody changed to him if the mother moved to Kentucky.
Id.

The trial court initially denied the mother’s petition to relocate. Shortly after that, the
Supreme Court’ sopinionin Taylor wasreleased. Thetrial court reconsideredinlight of Taylor and
granted permission for the move. The father then sought further reconsideration and eventually the
trial court reversed itself again, holding that the mother had not proven that the move was in the
child’'s best interest. The mother appealed and the intermediate appellate court affirmed the trial
court’sdenial of the petition to relocate. The Supreme Court then granted permission to appeal in
order to clarify the law. Id. at 624-25.

After reviewing the caselaw on relocation, the Aaby court reaffirmed the goals expressed in
Taylor, that is, to “(1) limit[] judicial intervention in post-divorce family decision-making, and (2)
mak[e] disputes easier of resolution if they must be litigated.” Aaby, 924 SW.2d at 629 (quoting
Taylor, 849 SW.2d at 331). The Court then set forth the standard for evaluating a relocation
petition:

... [W]e are convinced, again for the reasons stated in Taylor, that the interests of
the custodial parent and the interests of the child are basically interrelated, even if
they are not always precisely the same. Therefore, we conclude. . . that acustodial
parent will be alowed to remove the child from the jurisdiction unless the non-
custodial parent can show, by a preponderance of the evidence, that the custodial
parent’s motives for moving are vindictive — that is, intended to defeat or deter the
vigitation rights of the non-custodia parent.

Thisconclusion does not mean, however, that anon-custodial parent’ shands
are tied where removal could pose a specific, serious threat of harm to the child. In
these situations, the non-custodial parent may file a petition for change of custody
based on amaterial change of circumstances. The petition would state, in effect, that
the proposed move evidences such bad judgment and is so potentially harmful to the
child that custody should be changed to the petitioner. . . . However, . . . testimony
that removal could be generally detrimental to the child will usually not suffice to
establish an injury that is specific and serious enough to justify achange of custody.
A movein any child’slife, whether he or sheisraised in the context of aone or two
parent home, carries with it the potential of disruption; such common phenomena—
both thefact of moving and the accompanying distress— cannot constitute abasisfor
the drastic measure of a change of custody.

Id. at 629-630 (footnote omitted). Thus, the Aaby court adopted a standard which made it quite
difficult for anon-custodial parent to defeat the custodial parent’s petition to relocate outside the
jurisdiction with the parties child; the petition would be denied only if the non-custodial parent
could prove that the custodial parent’s motives were vindictive or that the move posed a specific,
serious threat of harm to the child. 1d. Sincethetrial court in Aaby had found that the mother’s
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motives for the proposed resolution were not vindictive, and there was insufficient evidence of
specific serious harm, the court held in favor of the mother, permitting relocation. Id. at 630.

While the standard adopted in Aaby came closer to achieving the stated goals of limiting
judicia intervention and easing the resolution of disputes, it was harsh indeed for non-custodial
parents. Thiswas recognized in the poignant dissent filed by Justice Penny White, who observed:

[T]he rule [adopted by the majority], in my estimation, undermines the important
efforts of those non-custodial parents who work diligently to be more than every
other week-end mothers and fathers. While adjusting visitation schedules to
accommodateamoveaimsto allow thenon-custodial parent acontinued relationship
withthechild, it does nothing to accommodate or encouragethe non-custodia parent
who wants to attend Johnny’ s choir recital; Mary’ s soccer game; or both children’s
monthly parent-teacher conferences. The rule set forth by the mgority alows a
custodial parent to relocate to a distance that, in effect, prohibits the important non-
custodial parental involvement described above. The move could be for no reason
at al, so long as it could not be proved that the move was “vindictive’ or
“intended” to defeat visitation rights. | believe that such an approach unduly
impedes that which we all desire — an opportunity for children of divorced parents
to have meaningful relationships with both parents despite the parents' inability to
remain married.

Rather than the rule set forth by the mgjority, | would require the custodial parent to
establish some reason for the move that was unrelated to the non-custodial parent’s
parenting rights.

Id. at 631 (White, J., dissenting) (footnote omitted).

In 1998, following the court’s 1996 decision in Aaby, and clearly in response to Aaby, the
Tennesseel egidl ature enacted section 36-6-108, which incorporates el ementsof the standard adopted
by the mgjority in Aaby aswell as elements advocated by Justice Whitein the Aaby dissent.? Under
the statute, the parent spending the greater amount of timewith the child who seeksto relocate” shall
be permitted” to do so unless the parent opposing the move proves at least one of three grounds.
Two of thegroundsare similar to the grounds set forth by the Aaby majority: the parent’ smotivefor
relocating with the child is vindictive, or the relocation poses athreat of specific and serious harm
to the child. T.C.A. 8§ 36-6-108(d)(1)(B) & (C) (2005). Asin Aaby, the examples of a “threat of
specific and serious harm” makeit clear that the statutory term does not mean simply the disruption

2The statute addresses the situation in which the divorced parents are spending substantially equal intervals of
time with the child, which was not addressed in Aaby. Under those circumstances, there is no presumption in favor of
or against relocation, and the trial court’ s decision must be based entirely on the best interest of the child. T.C.A. § 36-6-
108(C) (2005). In this case, we focus on the provisions addressing the situation in which the divorced parents are not
spending substantially equal intervals of time, and the primary residential parent seeks to relocate with the child.
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and distress which normally accompanies a move.®* The statute also, however, sets forth a third
ground for opposing relocation that hearkens to the dissent in Aaby, that is, if the parent opposing
relocation provesthat the proposed rel ocation * does not have areasonable purpose.” T.C.A. 8 36-6-
108(d)(1)(A) (2005). Under the relocation statute, the court addresses whether relocation isin the
best interest of the child if, and only if, the court finds that the parent opposing relocation has
established at |east one of the three enumerated grounds.* See T.C.A. § 36-6-108(€) (2005).

Therefore, the relocation statute mandates agrant of permission to relocate unlessthe parent
opposing relocation proves at least one of the three enumerated grounds. The court does not reach
theissue of whether the moveisin the best interest of the child unless one of the groundsis proven.

Although the statute does not elaborate on the meaning of the ground that the relocation
“does not have areasonable purpose,” since the statute was apparently enacted with referenceto the
court’ sopinion and dissent in Aaby v. Strange, weinterpret the statute against that backdrop. In her
dissent, Justice White obviously emphasized the seriousness of the loss, to the child as well asthe
non-custodia parent, of the opportunity for the non-custodial parent to participate in the child’'s
activities, such assoccer gamesand recitals, evenif theactivitiesdo not fall withinthennon-custodial
parent’ sdesignated “ parenting time.” Aaby, 929 SW.2d at 631. She advocated requiring the parent
who proposesto rel ocate to establish “some reason” for the move, observing that such arule would
obligethe custodial parent to “ deliberate” and “ evaluate” adecisionto move, without impeding “the
custodial parent’s freedom of movement. . . .” 1d. She advocated an approach that would “not
destroy the efforts” of non-custodial parents “to participate morefully intheir children’slives. . ..”
Id.

Whilethe Aaby dissent advocated requiring the rel ocating parent to prove* somereason” for
themove, the statute ultimately enacted incorporated amorerigid structure. First, the parent seeking
to relocate with the child must notify the other parent of the proposed move. T.C.A. § 36-6-108(a)
(2005). The notice must contain, inter alia, the relocating parent’ s “reasonsfor therelocation. . . .”
T.C.A. 836-6-108(8)(3) (2005). If the partiescannot agree, the parent opposing relocation must file
a petition stating such opposition. T.C.A. 8 36-6-108(d)(1) (2005). The parent seeking to relocate
may not do so until he or she hasreceived the court’ spermission. |d. The statute then providesthat
the court “shall” grant such permission to relocate unlessit finds one of the enumerated grounds for
denial of permission, such as the fact that the rel ocation does not have a reasonable purpose. 1d.

3Statutory examples of specific and serious harm include moving the child to an areawithout adequate medical
facilitiesor acceptable education facilities, or to aforeign country without afunctioning legal system to enforcetherights
of anon-custodial parent. T.C.A. 8 36-6-108(d)(2) (2005). See Aaby, 924 S.\W.2d at 629-30 n.2.

4I n this way, the relocation statute is similar to Tennessee’s statutes on termination of parental rights, which
permit courts to assess the best interest of the child only if one of the statutory grounds for termination are proven.
Compare T.C.A. § 36-1-108(e) with T.C.A. 8§ 36-1-113(C) (2005); seeln re Marr, 194 S\W.3d 490, 495 (Tenn. Ct.
App. 2005).
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Therefore, insum, the parent seekingtorel ocateisrequiredinitially to statehisor her reasons
for the proposed relocation. T.C.A. 8§ 36-6-108(a)(3) (2005). The burden then is on the parent
opposing the move to prove that the proposed relocation “does not have a reasonable purpose.”
T.C.A. 836-6-108(d)(1)(A) (2005). If thisburden of proof isnot carried, the trial court is obliged
to grant permission for therelocation. |d.

In context, it is clear that the “reasonable purpose” of the proposed relocation must be a
significant purpose, substantial when weighed against the gravity of the loss of the non-custodial
parent’ s ability “to participate fully in their children’ slivesin amore meaningful way.” Aaby, 924
SW.2d at 631. However, thestatuteclearly includesapresumptioninfavor of permitting rel ocation,
which appears to reflect the Aaby maority’ s observation that “the interests of the custodial parent
and the interests of the child are basically interrelated, even in they are not always precisely the
same.” |d. at 629. Moreover, the statuteis plainly structured so that the issue of the best interest of
the child is not reached unless and until a ground to deny relocation is established. This structure
suggests that the “reasonable purpose’ ground is not intended to be a guise under which the trial
court goes directly to the question of whether the move isin the child’'s best interest, as was the
common law under cases preceding Aaby v. Strange. This statutory structure facilitates the goals,
reiteratedin Aaby, of l[imitingjudicial intervention and making disputeseasier to resolveif they must
belitigated. Id.

How, then, is the statute applied in the case at bar? In this case, the trial court “struggled”
with evaluating the reasonableness of Mother’'s purpose for the move. It noted the apparent
impulsiveness of Mother’ sdecisionto marry Belanger and movewith thechildren to Canada— first
meeting Belanger in a“chance meeting” in October, 2003, divorcing Father in December 2003, and
announcing the impending marriage and movein January 2004. Thetrial court observed, however,
as did the guardian ad litem, that substantial time had passed from Mother’ sinitial announcement
in January 2004 and the hearing in December 2004. Nevertheless, thetria court, after having heard
thewitnessestestify, concluded that the proposed rel ocation was* aromantic adventurefor [M other]
and her children” and therefore was not for a reasonable purpose.

Clearly there is support for the trial court’s observations. Mother’s testimony reflects a
stubbornly idealized view of the benefits to the children of the proposed move to Canada, arefusal
to admit that the children would suffer any detriment whatsoever from moving away from familiar
surroundings and extended family, and grievous naiveté about the impact of the relocation on
Father’ sability to participatein their daughters' day-to-day activities. Theshort timeframebetween
M other meeting the Canadian fighter pilot and her decision to marry him and movewith her children
over a thousand miles away supports the finding of Mother being swept away in a “romantic
adventure.”® Only after Father protested did Mother investigate the suitability of the surroundings
andfacilitiesin Canadafor theparties' daughters. Father testified persuasively that the movewould

5Thisislikewisesupported by M other’ sinitial letter to Father in January 2004, announcing her decisionto move
with their daughtersto Canada, without mentioning Belanger and extolling the advantages of living in Canada as being
“in the best interest of the girls.”
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be much more difficult for their daughters than Mother described, and would have real adverse
impact on his ability to remain close to them.

On the other hand, regardless of the impulsiveness of Mother’ sinitial decision, by thetime
of the hearing nearly ayear later, there was no indication that Belanger was an unsuitable person to
haveinthehomewith Mother and the children, theramificationsof the proposed rel ocation had been
investigated, and both Mother and Belanger remained committed to marry. The testimony was
undisputed that, if Belanger |eft Canada and moved to Tennessee, hewould berequired to leavehis
career in the Canadian armed forces and |ose a pension that had been accruing some eighteen years.

If Mother’s intent was simply to move with the children to Canada so that the girls could
engage in winter sports and learn to speak French, clearly that would not be a“reasonable purpose’
for the proposed rel ocation when juxtaposed against the cost of such amoveto Father and thegirls.
Here, however, her undisputed purpose isto marry a Canadian citizen.® Moreover, asin Clark v.
Clark, thereis undisputed evidence that Mother’ sfianceé haslong been settled in Canada, could not
find comparableempl oyment in Tennessee, and would suffer substantial adverseimpact to hiscareer
and accrued pension rights if he moved to Tennessee. See Clark, 2003 WL 23094000, at *7. This
is a substantial purpose for the proposed relocation. Pursuant to the statute, the court is not
authorized to reach theissue of the best interest of the children unless and until the parent opposing
relocation has proven by a preponderance of the evidence that the relocation does not have a
reasonable purpose. Under all of the circumstances of this case, we must concludethat the evidence
preponderatesagainst thetrial court’ sfindingthat the proposed rel ocation doesnot haveareasonable
purpose. Therefore, thisfinding is reversed.

Thetria court found no other ground for rejecting Mother’ s request to relocate. Under the
statute, relocation with the child “shall be permitted” unless the court finds one of the enumerated
grounds. Accordingly, we must reverse the trial court’s grant of Father's petition opposing
relocation. Thetrial court isdirected to grant Mother’ s petition for permission to relocate, and the
causeisremanded for thetrial court to consider related i ssues such as modification of the parenting
schedule.

Thedecision of thetrial courtisreversed and the causeremanded for further proceedings not
inconsistent with this Opinion. Costs on appeal are assessed against Appellee Brad Anthony
Webster, for which execution may issue, if necessary.

HOLLY M. KIRBY, JUDGE

6Father does not dispute that M other’s intent to marry Belanger is genuine.
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